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Revenue Dept soon to table draft law on e-business taxation

THENATION ° .

THE Revenue Department is
expected to table a draft e-business
law, which will tax oriline trading
transactions for goods and services,
for the Cabinet’s approval this
month.

The department’s director-gen-
eral Prasong Poontaneat said
recently that he had approved the
draft law in principle.

The department’s legal team is
wrapping up the final details of the
draft, which will be proposed to the
Cabinet this month and then to the
National Legislative Assembly. The
law is expected to take effect with-
in the current military-led regime’s
tenure.

Thelegal draft willinvolve trans-
actions of goods and money-trans-
fer services arising in Thailand as
well as business operations through
other forms of financial innovation.

Evenifbusiness operatorsdonot
reside in Thailand, they will be
regarded as having establishments
here and will be required to pay-
taxes similar to those levied from
operators inside the country. .

“Once the law comes into force,
if [operators outside Thailand ] have
transactions in Thailand for pur-
chase or sales of goods or money-
transfer services, they will be
regarded as having business estab-
lishments in Thailand and will be
required to pay taxes, extending
from withholding tax and value-

added tax to other income taxes,”

Prasong said.
In practice, financial institutions

* will be delegated the authority to

collectthe withhelding tax on behalf
of the Revenue Department.
When an amount of money is
transferred online as payment for
goods or services, financial institu-
tions in Thailand will deduct 5 per
cent of the amount as withholding
tax for the department. The finan-
cial instituttons also have to deliver

: tothe department the withholding-
: tax transactions.

Prasong said online transactions

" were expected to be worth trillions

of baht and would be grouped into
two categories. One involves online

transactions in such systems as

online ticket reservations and
online payments for public and pri-
vate agencies, while the other
includes payments for advertising
via Facebook, Google, Line or Uber.

The government currently does
not receive tax revenue from those
outside the system. An example is
the Uber taxi service.

To illustrate, from a Bt100 ride
in Thailand, the total fare is credit-
ed and sent across national borders
through the. Internet into an
account of Uber BV in the
Netherlands. This firm collects the
fare and then sends Bt80 back to the
driver’s account. The remainder,
Bt20, is for the firm's management.

Uber is invisible to Thailand’s
taxation system, except that it is

required to pay value-added tax for
its system management in the coun-
try.

The remainder of Bt20 from every
Bt100 ride is expected to reach Bt2
billion, which has not been taxed in
Thailand. The drivers are required to
pay personal income tax on the Bt80
they receive from every Bt100 fare.

Prasong said Uber’s share of the

. fare should be taxed in Thailand, not

another country such as the
Netherlands. “At least, the amount
should belevied VAT of 7 per cent and
the withholding tax of 5 per cent.”

He said that if a business is not
based in Thailand but it conducts
activities here from which it earns
revenue, it should be taxed here
accordingly,
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Bid to tax e-commerce
on fast track to reality

June cabinet feading
for high-impact bill

WICHIT CHANTANUSORNSIRI (;)“?\
o

A draft bill on taxing e-cormmerce operators
and social media networks will go before
the cabinet this month, a step to ensure
that the law will be enforced under the cur-
rent government.

The draft bill requires financial institu-
. tions, which now act as intermediaries for
money transfer, to withhold tax at a rate of
5% for any online purchases and adver-
tising fees on social media networks and
send it to the Revenue Department, said
Prasong Poontaneat, director-general of

the department.
| Thedraft bill will authorise the Revenue
. Department to tax online transactions;
- advertising fees on social media such as
Facebook, Google and Line; and activity
by other operators such as ride-sharing
service Uber.

Under the draft bill, money changing
hands from online purchases for goods and
services, advertising on social network-
ing and Uber, and transfers by senders or
recipients in Thailand will see the 5% with-
holding tax imposed.

Although these operators are not based
in Thailand, under the new law they would
be liable to pay tax as Thai operators do, Mr
Prasong said.

He estimated the value of online pur-
chases at trillions of baht.

In the case of Uber, he explained that
Uber is not a transport service provider —
such entities are exempt from consumption
" tax — but is rather a business that charges
fees from a managing system and is thus
subject to value-added tax (VAT).

For every 100 baht that passengers pay

to Uber drivers, the driver gets only 80
baht and the remaining 20 baht is paid to
Uber, Mr Prasong said, adding that Uber
has never paid tax to the Thai government.

The Revenue Department estimates that
Uber earns 2 billion baht a year.

Mr Prasong said the tax-coliecting
agency does not have figures for advertis-
ing through social media, but it reckons
that roughly 10 billion baht in advertis-
ing revenue was wiped out last year and
that the spending probably shifted to
online media.

Pawoot Pongvitayapanu, president of
the Thai E-commerce Association, said
the new tax policy could slow the growth
of e-commerce in Thailand, in particular
social commmerce among small individual
merchants who sell through social media,
as this group still lacks awareness of when
to pay tax, particularly VAT.

Mr Pawoot acknowiedged that tax col-
lection for online merchants would make
competition fairer for those who pay
tax correctly.

He urged the government to prepare a
system to support small online merchants,
including the use of e;receipts, with tax
collection details sent to the government
automatically in a process similar to the
one in South Korea.

Otherwise, the tax process could become
aburden to small business and threaten the
country’s digital econemy plans.

Mr Pawoot said a study by the Electronic
Transactions Development Agency found
that wholesale and retail sales through
social commerce in Thailand worth 269
billion baht surpassed the 57 billion baht
through e-marketplace and 17.5 billion
baht through own websites/own applica-
tions in 2016.

Today, Facebook and Instagram are the
two main channels for social commerce.
Thais sell through Facebook pages, Face-
book groups and Facebook Live. More

than 850,000 online merchants operate
via Instagram. -

“Government should educate people
abour tax collection and offer about three
months for preparation,” Mr Pawoot said.

Nuttawit Polwattanasuk, co-founder of
LNW Shop Co, alocal e-marketplace oper-
ater, said the government should allow a
grace period for online merchants before
the tax goes into force.

He said VAT collection might ultimately
have a negative impact if those small
merchants who are unwilling to pay shift
to using foreign e-commerce websites
or platforms.

.LNW Shop includes features like
e-invoice and VAT tax calculation automati-
cally in prices for its merchants.

A withholding tax could be irksome to
foreign companies who sell services online,
such as online advertising firms, as well
as to social media networks, online music
services and travel booking websites.
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Doubts raised over potash plan

APINYA WIPATAYOTIN
Vg

Environmental and financial concerns have
been raised over the cabinet’s decision in
principle to allow state enterprises to hold
stakes in Asean Potash Chaiyaphum Plc.

The move is to help reduce the burden
on the Finance Ministry which is now a
major stakeholder. It is seen as part of a
drive to secure funding for the company
to continue its business.

Thai-Water Partnerships chairman Han-
narong Yaowalers said he viewed the deci-
sion as likely to add to financial burdens
on state enterprises as many of them were
facing liquidity problems and falling into
debtiz

He said each state enterprise has its

own practical guidelines to consider
which business it wants to invest in so as
to make profits.

He said he did not think many state
enterprises will show an interest in hold-
ing stakes in the company.

Mr Hannarong said the Potash mining
business has yet to produce big enough
profits to lure investments from other
sources due to the limited number of
potash minerals and their quality.

He said it should be the company’s deci-
sion whether it should go ahead with the
project or shut down the business if it fails
to produce any satisfying profits.

Lertsak Kumkongsak, project coor-

dinator of a public policy on mining
resources study, said he was woset that

environment impacts on cominunities
around the potash mine would escalate if
the company extends its mining capacity
due to an increase in shareholding.

According to the company’s website,
Aséan Potash Chaiyaphurn Plc was set up
in 1991 under an Asean cooperation ven-
ture to have outstanding industrial projects
in each country.

Thailand proposed the potash mining
and processing plant in Bamnet Narong
district in Chaiyaphum province to produce
affordable and high quality potash fertiliser
for farmers.

The company was founded with Asean
members holding a 29% stake, and the
Finance Ministry owning 20%. The rest is
held by the private sector. *
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PROPUSED CHANGES IN CORPORATE TAX FILING RAISE QUESHONS

<,
% hat if a company were required
. to file a corporate income tax

return for each place of business -

using the same method as for filing a VAT
return? As provocative as it sounds, the
question is no longer hypothetical. -

Last month, the National Legislative
Assembly considered a report from the
Economic and Finance Commission
that proposed tax structure and manage-

. inent reforms to increase the efficiency

of national revenue collection. Among its

© many proposals was one relating to the
' method of computing corporate income
- tax (CIT) and filing tax returis.

The commission proposed that the

. Revenue Department take into account
. the many places of business where a
company or juristic partnership operates

and have it separate the income and
expenses for each place of business and
pay tax in each area where the business
is located. . ’

This proposed method would be
somewhat similar to the one used for

filing value-added tax (VAT) returns.
Under the law, if a VAT registrant has sev-
eral places of business, tax returns must
be filed and tax paid separately for each
place of business: Nevertheless, the law
allows the filing of retarns and payment
of tax at a single district office if the VAT
registrant has been authorised to do so. -

In the case of filing CIT returns, the law
currently requires companies to file and
pay tax on the net profit arising from all
places of business.

What is the purpose of this proposal
to change the methed for computing tax
and filing CIT returns? Is it designed to

increase revenue for local municipalities?
1f so, there should be more clarification
of why and how the tax collected will be

distributed.

The VAT law clearly spells this out. VAT
is a copsumption tax, so it is taxed where
the consumptosn’takes place. The rate of
7% is divided into two parts. The first is
levied by the government authority under
the Revenue Code at the rate of 6.3%. The
second is levied by the central authority
of the municipalities at 0.7% (one-ninth
of the VAT rate).

Unlike VAT, CIT is levied on the ability-
to-pay principle, based on net profitin
accordance with the conditions of the
Revenue Code. If the proposed changes
were approved, what would be the
impact? Issues likely to affect companies
when computing their tax and preparing
returns could include;

Place of business: Will this be the
same as under the VAT law, where a place
of business is clearly defined as one regu-
larly used by a supplier for conducting




business, including a place used for the
manufacture or storage of goods.

If this is used for CIT, the anticipated
purpose of increasing revenue may not
be achieved in the case a non-revenue
generating place of business, such as a
warehiouse. But if the place of business
only means one that generates revenue,
how would the expenses of a non-
revenue generating place be allocated
when computing CIT liability? Should
they be consolidated with the tax return
of another place (the head office or other
branch) or should they be allocated to all
places of business? If part of the place of
business can be consolidated, tax admin-
istration would be rather complex.

Different methods of allocation would
result in different amounts of tax being
collected by each area office of the Rev-
enue Department. In addition, the new
law would need to consider how to deal
with a loss at a place of business.

Alfocation of expenses: Generally,

a company incurs certain expenses for

the benefit of all places of business,

for instance those relating to salaries

of top management, interest, market-
ing expenses, 1T, management fees
charged by an overseas parent, corpo-
rate social responsibility, and so on. i
the law requires & company to segre-
gate its income and expenses between
each place of business, how should the
aforementioned expenses be allocated?
Should they be based on the revenue of
each place of business?

If the allocation of expenses turns out
to be incorrect, the tax liability at each
place of business will also be incorrect. In
this case, would the company be subject
to multiple tax penalties and surcharges?

Preparation of financial statements:
The Revenue Code requires juristic
companies and partnerships to prepare
a statement of financial position and
profit and loss account for each account-
ing period for the purpose of computing
CIT. These statements must be certified
by an auditor. Changing the method of

computing tax would also affect the way
financial staterments are prepared:

From the above, we can see how
comparies with several places of busi-
ness would be affected by a proposal
to change the method of computing
and paying CIT. The result would be an
increase in the time and cost of preparing
accounts, tax computations and returms.

Moreover, companies may have
tax exposure leading to penalties and
surchardes if tax is incorrectly computed.
Many SMEs still consider that comply-
ing with the current tax law is difficult
enough so they outsource it to profes-
sional firms, Will this change increase the
professional fees they must bear? Eventu-
ally, would the proposed change really
benefit the country and the national
economy?

Written by Cheevanan Niyomtrong, senior
manager for Tax & Legal Services, PwC
Thailand. We welcome your comments af

leadingtheway@th.pwc.com
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" TIMETO RETHIK OUR MISBUIDED REFORM POLICY ON STATE OWNED ENTERPRISES

f King Rama V were alive today, he
would not recognise any of the major
landmarks of old Siam during his
reign. The only exception is the State
Railway of Thailand (SRT} that he
started in 1890. That was a joke. Not
a very funny one, especially for the 44
million commuters that still rely on SRT
trains to go about their business.
Amazingly, life has not changed
much since the reign of Rama V at the
SRT, or the Royal State Railways of Siam,
as it used to be known. The original
71-kilometre Bangkok-Ayutthaya
single-rail tracks are still in use. Derail-
ments are commeon occurrences, while
punctuality is rare. The empty Airport
Rail Link terminal is a white-elephant
project for all to see. Failing marks for
passenger safety as well, as a 13-year-
old gitl was raped and murdered by one
of the guards in 2014 on an overnight
train, her body thrown out the window.
The SRT can be called the poster

child of state-owned enterprises (SOEs).

Despite being one of the country’s larg-
est landowners, its debt is in excess of
100 billion baht and its annual operat-
ing losses are estimated at 2 minimum
of 10 billion baht. Worryingly, the other
55 SOEs are not exactly in better shape.
Essentially, these SOEs are

government-owned commercial enti-
ties — 46 are.non-financial SOEsin
key economic sectors ranging from
transport and water management to
communications and power genera-
fion. There are even a few oddballs such-
as the Playing Cards Factory, Liquor
Distillery Organisation and Zoological
Park and Botanical Garden Organisa-
don. The remaining 10 are financial
entities, including state-owned banks, a
government pawnshop and specialised
financial institutions. .

Over the years, these SOEs have
grown into behemoths with combined
assets exceeding 12 trillion baht, or half
of all public assets. They employ 425,000
people nationwide.

Listed SOEs make up 17% of market
capitalisation, generating nearly 100
billion baht in revenue for the state with
annual expenditures twice that of the

government.
Not surprisingly, these SOEs are per-
ceived to be inefficiently managed and

" corruption-prone, which has resulted in

a lass of development opportunities for
the country and added costs for its citi-
zens. SOEs’ problems are complex and
multi-dimensional and include polid-
cal interference, multiple objectives
(society vs business) and conflicting
roles of policymaker/regulator/owner

_ combined into one. Being monopolistic

by nature does not help. There is no
motivation for operational excellence.

The coup in 2014 led to the establish-
ment of a “superboard” with sweeping
power to supervise all SOEs, aiming to
improve performance and efficiency.
Previously, SOE boards were stacked
with political appointees and their cro-
nies. In year four of military rule, politi-
cians have been replaced with junta
appointees, mostly in uniform, and their
associates. I find it hard to believe that
these new board members can eradi-
cate nepotism from the boardrooms of
SOEs. The superboard is heading in the
wrong direction.

-The mandate of the superboard is to
clean up the mess with a new govern-
ance framework and clearer roles for all
parties. But nothing of substance has




emerged. Worse still, corruption allega-
tions continue to surface. The Rolls-
Royce saga is only the latest to embroil
two high-profile SOEs. Prosecutors in

" the US and Britain claimed that the
aircraft engine maker made illicit pay-
ments over 20 years (o officials linked to
Thai Airways International and PTT.

Interestingly, Rolls-Royce has aiready
i agreed to pay a £671-million fine to
| settle the corruption allegations. Neither
' THAI nor PTT has been charged with
any offence. Both companies issued the
usual statements about setting up task
forces to look into the allegations, which
are unlikely to yield anything, especially
prosecution. '

What is more worrying is the pro-
posed establishment of a 100% Finance
Ministry-owned holding company to
take ownership of 12 corporate-type
SQEs, with the remaining SOEs that
were set up-under a specific law to come
under the State Enterprise Policy Office.
This structure looks like a remnant of
the centrally planned economic model
of the former USSR in the 1960s, and we
all know how well that turmed out.

What the country needs is full privati-
sation. This is not just a Thai problem.
Governments around the world make
ineffective business managers. Political

pressures rather than sound economic
and business sense drive them. Admit-
tedly, public-sector reform entails politi-
cal costs. The entrenched interests of
most bureaucrats and many politicians,
and the fear of losing power and money
as a result of changing the status quo,
have established a potent resistance to
real reform measures,

Nevertheless, Britain and Russia
faced similar dilemmas and overcame
the obstacles because their citizens rose
up and demanded change from their
leaders. During the 1980s and 1990s,
prime minister Margaret Thatcher
privatised several SOEs, such as British
Petroleum, British Telecom and British
Airways, as well as rail, electricity and
gas companies. Party secretary Mikhail
Gorbachev also did the unthinkable in
Communist Russia at the time, pushing
through “perestroika” and “glasnost”
policies in the 1980s.

The path to SOE reforms was
bruising — militant trade unions in
Britain put up a stiff fight, and there
were nationwide general strikes and
bleckades. Troops were deployed to
face down the unions, and the unions
eventually succumbed.

Privatisation and deregulation
often cccur together. Free-market

competition will spur improvements

in efficiency and services. Selling state-
owned assets to the private sector would
raise significant sums for the govern-
ment, but this takes finesse. Get it wrong
and you could end up like the Russians,
who sold assets at fire-sale prices (o
oligarchs. :

There are a number of conditions
for privatisation to succeed, including
a promising economy with adequate
national savings; a healthy bank-
ing system; a viable capital market; &
reasonable level of inflation; political
commitment to withstand resistance
from interest groups and bureaucrats; a
high level of public acceptance; transac-
donal factors such as financial expertise,
adequate standards of financial report-
ing, permissible collective agreements
with unions and a capacity to create
legislation to facilitate privatisation; and
an adequate regulatory framework.

I believe Thailand meets most of
these conditions — the only missing
link is the will of the people to push
their leaders to take that first step in the
right direction.

Teera Phutrakul CFP® is a certified
financial planning professional and
member of the Institute of Directors.
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